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DFCTSI ON  AND ORDER

This proceding arises wunder the Job Training Partnership
Act , Pub. L. 97- 300, 29 U.s.C. 61501, et seq. , herei nafter

referred to as “"the Act" or "JTpA", and the Rules and
Regul ations pronul gated thereunder, 20 CF.R $626 et _seq.

Respondent timely appealed the Novenmber 6, 1984 Fi nal
Det er m nati on of t he Deputy Assi st ant Secretary, u. S.
Departnent of Labor, (Conplainant), which ordered the Governor
to allocate $1,013,382.00 to the Service Delivery Areas wthin
the Commonwealth by Decenber 6, 1984, and, if such funds were
not allocated by that date, such anpbunt would constitute a debt
owed to the Federal Governnent as an unallowable cost. An
expedited hearing was held in Boston, Massachusetts on February
27 and 28, 1985 at which time the parties were given the
opportunity to adduce testinmony, offer docunentary evidence and

make oral arquments. The following references wll be wused:
TR for ~transcript, cx for Conplainant's exhibit, RX for
Respondent's exhibit, JX for a joint exhibit and ALJ EX for a
pre-hearing exhi bit subm tted into t he record by this
Adm ni strative Law Judge.

The post-hearing evi dence, admitted into evidence as
identified, consists of: the Conplainant's cover letter, CX

16, forwarding volune one, CX 17, and volune two, CX 18, both
vol urmes conpri si ng t he | egislative hi story of the Act;



Conpl ai nant's post-hearing brief (CcX 20) and cover letter (CXx

19), as well as Respondent's brief (RX 17), proposed findings
of fact, (RX 18), and Certificate of Service (RX 19); and
Respondent's subm ttal of the Act's | egislative hi st ory
forwarded by cover letter (RX 14), Volume VII (RX 15) and
Volume MIII (RX 16). The record closed on April 1, 1985 upon
recei pt of Conplainant's and Respondent's briefs. CX 20, RX
17.

The parties have stipulated, and the record establishes,
t hat Respondent was allotted a total of $20,267,639.00 for
Title 11-B, Sunmmer Youth Enploynment and Training Progranms, of
which the Governor allocated $19,254,257.00 to the Service
Delivery Areas, and retained $1,013,382,00 for Title 11-B
administrative and auditing activities. JX 1. The sole issue
presented in this proceeding is whether the Governor can
legally retain five percent of the total anpbunt granted the
Commonwealth for Title 11-B prograns under the Act for the
purpose of adm nistering, nonitoring and auditing Title 1I1-B
activities.

Sunmary of the Evidence

The Job Training Partnership Act was approved by the House
of Representatives and by the Senate on Cctober 13, 1982, CX 18
at 13, RX 16 at 32, and signed by President Reagan that sane
day. RX 31. This act was passed as a replacenent of the
Conprehensive Enploynment and Training Act which expired in
1982. 128 Cong. Rec. S7821 (daily ed. July 1, 1982) (Statenent
of Senator Quayle), RX 16 at 25; 128 Cong Rec. H 5061 (daily
ed. August 4, 1982) (statenent of Rep. Chisholm) RX 16 at 26.
The stated purpose of the Act is to "establish programs to
prepare youth and wunskilled adults for entry into the |abor

force and to afford job training to those economcally
di sadvant aged i ndi vi dual s facing serious barriers to
enpl oyment, who are in special need of such training to obtain
productive enploynment..." 29 u.s.c. 61501. To acconplish this
purpose the Act is divided into several titles: Title |
establishes the structure and nechanics of the program Title
I provides for training of the disadvantaged; Title |11

assists dislocated workers; and Title 1V establishes prograns
to be federally adm nstered.

The  Sunmer Youth Enpl oynment and Training Program was

established by Title 11, Part B, and is separate from the adult
and vyouth programs found in Title 11-A. “It iS a separate
title to deal wth a separate but very inportant and
f undanent al i ssue." 128 Cong. Rec. S7821 (daily ed. July 1,

1982) (statement of Sen. Quayle). RX 16 at 25. Furt her nor e,

Congress did not intend that the costs for the sunmer program
be subject to the restrictions of the fornmula breakdown on
training costs versus allowances and admnistrative costs.

Id. at RX 18.



The Governor has the authority, duty and responsibility to
plan programs and admnister funds under the Sunmer youth
Enpl oyment and Training Progranms (Part B) as he has under the
Adult and Youth Training Program (Part A). These duties are
enumerated at Sections 121 and 122 of the Act. The CGovernor
has denpnstrated that he has conplied with these requirenents
having established an elaborate system to inplenent, nonitor
and review the Sumrer Youth Enploynment and Training Prograns.
See testimony of David K Breen, Jack King, David Eisenthal, RX
7. andRx6 at 6 through 10 and 13.

The Funds which are allocated to the Commonwealth for Title
I1-B activities can be used for * . basic and renedi al

educati on, i nstitutional and on t he j ob t raini ng, wor k
experience programns, enmpl oyment counselling, occupati onal
training, preparation for wor K, outreach and enrol |l ment
activities, enpl oyability assessnment, j ob referral and
pl acenent, job search and job club activities, and any other

enpl oynent or job training activity designed to give enploynent
to eligible individuals or prepare them for, and place them in

enpl oynent; and... supportive services necessary to enable such
individuals to participate in such program" 29 U S C 61632.
Supportive services do not include admnistrative planning or
noni toring expenses. See Se'c. 4(24)

When Congress appropriates funds for Part B prograns there
is a direct determnation of the nunber of sumer youth jobs
which Congress wishes to fund and the appropriation is based on
the nunmber of jobs <created with no consideration taken, or

al l owmance nmde for, admnistrative expenses. TR 202. The
Governor has a fiduciary responsibility wth respect to these
funds which are received. He nust insure that the quantity of

the funds expended are wthin the constraints of the contract
of the grant (cx 4 at 3) and that the quality of the
expenditure is wi t hin t he constraints of t he law and
appropriate procedures. TR 266- 267.

On January 10, 1984 the Governor received $16,839,184. and
notified the Service Delivery Areas on February 3, 1984 of this
grant. On July 3, 1984 the Governor received an additional
$3,428,455.00 for the Summer youth Enploynment and Training
Programs and inforned the Service Delivery Areas by July 13,
1984 thereof. CX 4 at B. A Service Delivery Area, as referred

to in Section 101 of the Act, is conprised of one or nore units
of general |local governnent that wll effectively provide job
training to a labor nmarket area. The Comonwealth has divided

itself into fifteen Service Delivery Areas. CX 4 at BS5, B7.

The total grant for the Conmonwealth was $20,267,639.00,
of which $1,013,382.00 was retained by the Governor for state
adm nistration of this program The Service Delivery Areas
were told by the Governor that they might wuse an additional



fifteen percent of their allocations for admnistration of
their prograns, even though they were initially instructed that
they could only spend ten percent of their funds for
adm ni stration. CX 4 at c10.

The initial audit of the Conmmonwealth's JTPA Program was
conpl eted on Septenmber 22, 1983. At that time the |Inspector
General's Ofice made no coment on the Conmonwealth's policy

of retaining five percent of Title I1-B funds for
adm ni stration. CX 4 at c9, Page 17. The Departnent's Acting
Regi onal Adm ni strator, however, issued a nenorandum advising
the Governor which Funds under the Act could be used for state
adm ni stration, and specifically not ed t hat one hundr ed
percent of the Title [11-B funds nust be allocated to the

Service Delivery Areas. CX 4 at Cs. On March 22, 1984 the
Acting Regional Administrator responded to the findings of the

Ofice of Inspector GCeneral. In this letter the Departnent
reiterated its position that one hundred percent of Title I1-B
funds must be allocated to the Service Delivery Areas. CX 4 at

c5, Page 4. The Deputy Assistant Secretary of Labor on My 24,
1984 contacted the Governor questioning the Commonwealth's

wi thholding of Title 11-B funds. CX 4 at C3.

The Departnent of Labor, after conducting an investigation
of the Commnwealth's retention of Title 11-B funds, concluded
that the Comonwealth wongfully withheld five percent of its
Title 11-B allocation and also allowed the Service Delivery
Areas to use an addi ti onal fifteen per cent for their
adm ni strative costs. The Depart ment concl uded t hat t he

CGovernor had violated 20 c.F.R. §620.2(b) and Sections 162(e)
and 251(b) of the Act and the Governor was given thirty days to
respond to the findings of the investigation, CX 4 at B7. The

Commonweal t h responded and submitted Policy Directive 84-075
showing that the Conmonwealth had retained five percent of the
grant for administration of this program CX 4 at B5. The
Governor also responded that the Conmonwealth properly retained
five percent of the Title Il1-B funds to carry out his mandated
oversight responsibilities. CX 4 at B4. Representatives of

the Commonwealth and the Departnent of Labor nmet in Washington
on Septenber 21, 1984. CX 4 at B1, B2, and B3. On Novenber 6,
1984 t he Deputy Assi st ant Secretary i ssued hi s Fi nal
Determination that the Governor had failed to allocate $1,013,
382.00 of Title 1X-B funds to the Conmmonwealth's Service
Delivery Areas, thereby violating Section 251(b) of the Act.

FINDINGS OF FACT AND CONCLUSIONS ofF LAW

Allocation of Funds Under Title 11-B

Section 251 of the Act provides for the appropriation of
funds for Title [I1-B prograns. Provision (b) of this section
breaks down the nationwide appropriation to the States under
the fornula contained in Section 201(b). After the States



receive their allotnments, the States are directed to allocate
these funds anong their Service Delivery Areas in accordance
with Section 202(a)(2) and (3). It is nmpst significant that
this section does not include the other provisions of Section
202 which contains the breakdown of training costs and
adm ni strative costs. This exclusion and the statenments of
Senat or Quayle that this formula was not to be wused to
determ ne admnistrative costs, 128 Cong. Rec. S7821 (daily
ed. July 1, 1982) Rx 16 at 25, lead ineluctably to the
conclusion that all of the funds appropriated by Congress
pursuant to this title nust be allocated directly to the
Service Delivery Areas.

The Commonwealth argues that the Senate Bill provides
that five percent of the anount appropriated for Titles 1-3 and
the Job Corps shall be allotted ambng the States and shall be
available to the Governor to cover the costs of auditing and

adm nistering the statewi de program TR 238. I cannot accept
this thesis. At the tinme of that statement the Summer Youth
Enpl oyment and Training Program (Title 11-B) was contained in
Title VII. Only the current Title |I-A was contained in Titles

| -3 when that statenent was nmde. Cx 15, cx 19.

Di sal | owance of the Commonwealth's retention of five
percent of the funds 1is further supported by the nethod
Congress uses when determning appropriations for the Summer
Youth Enploynment and Training Prograns. See TR 202. The dollar
anount of the appropriation is equal to a specific nunber of
jobs which Congress w shes to fund.

| do not accept the Governor's argunment that to determ ne
the source of funds for the Service Delivery Aareas' allocation
he nust look to Section 202(a) (1); and since that provision is
only seventy-eight per cent of the total, only seventy-eight
percent of the Commonwealth's allotnent nust be allocated to
the Service Delivery Areas; allowing the Compbnwealth to retain
five percent for adm nistration, and the remining seventeen

per cent not allocated can be passed through to the Service
Delivery Ar eas. Clearly Congr ess i nt ended al | of t he
Commonwealth's allotnment under Title I[1-B to be allocated to

the Service Delivery Areas and the Governor was obligated to
allocate one hundred percent of those funds in accordance wth
Sections 202(a)(2) and (3) as specifically directed by the Act,
and such an allocation under Sections 202(a)(2)(A), (B) and (O

will equal one-hundred percent. However, 1| find and conclude
that there is no need to refer to Section 202(a)(1) since
Section 251(b) clearly directs that these funds shall be

allocated to the Service Delivery Areas in accordance only wth
Section 202(a)(2) and (3).



Section 254 of the Act

Furthernmore Section 254 of the Act does not authorize the
Governor to set aside five percent of Title 11-B funds for
adm ni strative costs. Section 254 does not address the wuse of
funds or the allotnment of funds. The allotnment and allocation
of funds by the CGovernor is found in Section 251 and the use of
funds is <contained in Section 252. It is, therefore, apparent
that Section 254 only assigns duties and responsibilities to
the Governor, and provides him wth the authority to ensure
he can carry out the duties inposed upon him by the Act. This
Section, however, does not provide funds for him to use to
carry out any of his duties under the Act. TR 230. Accordingly,
I find and conclude that Section 254 does not provide a source
of funds, or nake funds available to the Comobnwealth. TR 218,
221.

It nust be noted that Section 254 requires the sane

obl i gati ons of the Commonwealth wunder Title 11-A and Title
[1-B, and inposes no new duties upon the Commonwealth that are
not already contained in Title II-A The Service Delivery Areas

system and the state role are precisely the sane. The duties
of the Commonwealth in its admnistrative oversight of its

Service Delivery Areas under both parts of Title Il are the
sane. There is nothing in the Act which creates additional
functions by virtue of Title II-B because the Commonwealth's

activities are generally not program specific. See TR 66, 67,
and 94-96.

This provision of the statute does not provide any
i ndependent aut hority for the wuse of such funds wunder Title
I1-B. Although the CGovernor may have simlar authority, duties
and functions wunder Title I1-A as wunder Title I|I1-B, such added
responsibility in no way mandates the authorization of separate
funding of administrative and auditing activities wunder Title

I1-B. As noted at the hearing the five percent of Title I1-A
aut hori zed by Secti on 202(b)(4) provi des anpl e f undi ng
authority for paynent of all costs reasonably incurred by the
Conmonweal th for activities wunder all titles of the Act. Al so
the Administrator of the Job Training Program stated that he
was not aware of any State whi ch  was not nmeeting its
obl i gati ons under the Act due to a lack of funds for

adm nistration. TR 211, 212.

The Single Audit Act and Fiscal Accounting Principles.

The Conmmonwealth asserts that OvB Circulars A-87 and
A-102, and the Single Audit Act require that Title 11-B funds
be used by the Comonwealth for its administrative and auditing
activities under the Sunmer yYouth Enploynment and Trai ni ng
Pr ograns. Rx 6 at 6,7, and 8. The cost principles under these
circulars require an expense to be reasonabl e and



allocable and if a cost is to be charged against an account the
grant against which it is to be charged nust benefit from that

activity. TR 296. There nust be a full and fair allocation of
the cost of each particular program to the funding source which
bears it. TR 321. In the area of governnental or non-profit

accounting where revenues nmay go their separate way, the cost
of a program nust be matched against the benefit which is
derived from that cost. TR 317. Thus, the Governor argues that
the costs of auditing, planning, and nonitoring of the Title
I1-B prograns nust be matched against the grant which benefits

from that cost, i.e., the allotnent of Title I1-B funds. If the
costs of the Title I1-B prograns were to be assessed against
the Title I1-A progranms, the Conmmonwealth asserts that this
would violate the <cost principles under the Single Audit Act,

and OMB Circulars A-07 and A-102. Al so, according to the
Commonweal t h, the charge-off would force the Title I1-A
prograns to bear a disproportionate anount of <costs to its
adm ni stration. Furthernore, the Commonwealth posits, it would
not be fair to assess I1l-B costs aqgainst Il-A prograns, and if
such an assessnent were made, the Title 11-B costs would be

disallowed in an audit of that program

However, on the basis of the totality of this record, |
find and conclude that these argunents are without nerit.
First it must be recognized that these auditing regulations and
cost principles do not authorize the expenditure of funds.
These are guidelines relating to the proper method to use when
auditing a program and iif the grant or the JTPA Act do not
allow that nethod of cost and benefit matching, then the Act,
the grant and grant officer's interpretation control the issue
and the cost can not be so allocated. Mor eover, neither the
Act nor the inplenenting Regulations provide that the Inspector
General's opinion is controlling on the Secretary of Labor.
The Regulations do, however, state that the Secretary of Labor
shall seek to resolve the audit and if he is in agreement wth
the "Governor's dispostion” of the audit, such action wll
constitute Final Action of the agency. 20 CF.R §629.42(f).
See also TR 186-87, 143, 213-14. Al so, the adoption by the
Commonweal th of these cost principles, A-07 and A-102, was
voluntary on its part, not required by the Act or its
i npl ementing regul ations. 48 Fed. Reg. 11076, et seq, March
15, 1983) (codified at 20 C.F.R. §629.1(c)). RX 13, Any
adverse consequences emanating from that election nust be borne
by the Commonwealth. O her states have not elected to use
these OWB circulars and they have had no problens wth their
cost allocations under the Act.

I am not convinced that these <cost principles would have
been viblated by the Comonwealth iif these costs were charged
to an administrative cost pool or against the five percent of
Title 11-A The term "Progranm’ could enconpass the entire
JTPA. Thus, wunder the Single Audit Act, a charge-off of Title
I1-B administrative costs to an admnistrative cost pool

-7 -



would not violate the Act since the separate Titles are all
conponents of the same program Even the Comonwealth's expert
witness adnmitted that the Departnment of Labor's position was

pl ausible, that Title [I-B costs could be paid with Title I1-A
adm ni strative funds. Tr 327. Basically the ~cost principles
are a paperwork shift of funds, TR 324, and tw and a half
percent of Title Il1-A funds could be used to adnminister Title

I1-B prograns. TR 329.

Therefore, having reviewed and considered the volum nous

record in this proceedi ng whi ch was t horoughl y and
professionaly presented by both attorneys, | find and conclude
(1) that the Comopnwealth has failed to allocate five percent
of the Title I1-B funds to its Service Delivery Areas and (2)

such funds were wongfully expended by the Commonwealth for its
admnistrative and auditing activities.

I further find and conclude that the Commopnwealth, after a
nunber of requests by appropriate personnel of the Departnent

of Labor, refused to allocate those funds to the Service
Delivery Areas, and such retention of funds was in wllful
disregard of the requirenments of the Act. Tr 183-85, CX 4 at
C8, c¢s5.

The Commnwealth was given witten notice, on or about
Novenmber 10, 1983, prior to the allotment of Title I1-B funds
to the Comonwealth, that the Departnment of Labor would not
allow the Commonwealth to retain five percent of the Title I|I-B
funds for admnistrative costs. CX 4 at C8. The Comonweal t h
still maintained its position taken prior to Novenmber 10, 1983,
a position it has nmaintained throughout. The Comonwealth by

taking such actions has deprived its Service Delivery Areas and
their respective populations of the noney in dispute and has
substantially decreased the job training opportunities for
eligible participants in the Comonwealth, especially in these

times of fiscal restraint. The Act is plain on its face that
Title I1-B funds nust he entirely allocated to Service Delivery
Areas and the Legislative history is plain and unanbi guous.
Ther ef or e, I find and conclude that the Compnwealth is in

violation of Section 164(e)(1) of the Act due to its wllful
disregard of the requirenents of the Act, and nust repay such
anmount , $1,013,382.00, wth interest at the rate of ni ne
percent, from funds other than funds received under this Act.

ORDER

It is therefore ORDERED that the Final Determnation of
the Deputy Assistant Secretary of Labor is hereby AFFIRVED and



the Commonwealth of Mssachusetts shall pay the U S. Departnent
of Labor $1,013,382.00, plus interest at the rate of nine
percent per annum comencing on Decenber 6, 1984, from funds
other than funds received wunder the Job Training Partnership
Act  for having willfully disregarded the requirenents of
of the Act. See also Section 164(e)(1).

The Decision and Oder of this Adnministrative Law Judge

shall constitute final action by the Secretary unless, wthin
20 days after receipt of this Decision and Oder, a party
dissatisfied with the Decision or any part thereof has filed
exceptions with the Secretary specifically identifying the
procedure, fact, law, or policy to which exception is taken.
Any exception not specifically urged shall be deened to have
been wai ved. Thereafter the Decision of this Admnistrative
Law Judge shall become the final Decision and Oder of the
Secretary unless the Secretary, wthin 30 days of such filing,
has notified the parties that this case has been accepted for
revi ew. Section 166(b) of the Act.

QDaud W) ke

DAVID W DI NARDI
Adm ni strative Law Judge
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